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THIS  AGREEMENT  made   as   of     3/5  day  of    %Q(S>iu.i\'Llft 

V 

197  >'    ,    between  FANEUIL  HALL  MARKETPLACE,  INC.,  a  Maryland 

•  « 

corporation,  ("Faneuil")  and  the  CITY  OF  BOSTON,  a  municipal 
corporation  of  the  Commonwealth  of  Massachusetts,  acting  by 
and  through  its  Real  Property  Board,  (the  "City")/-  and  the 

« 

BOSTON  REDEVELOPMENT  AUTHORITY,  a  public 'body  politic -and 

•  * 

corporate  organized  under  the  lav/s  of  the  Commonwealth  of 

■  .   • 

Massachusetts  (the  "Authority")         ■  w„  * 

■    WITNESSETH:  .  '  Mv  '   WL 

THAT,  WHEREAS,'  under  date  of  May  21-,  1974  Faneuil 

and  the  Boston  Redevelopment  Authority,  a  public  body  politic 

and  corporate  organized  under  the  laws  of  the  Commonwealth 

of  Massachusetts,,  (the  "Authority")  entered  into  a  certain 

Redevelopment  Agreement  (the  "Agreement")  with  respect  to 

the  leasing  to  Faneuil  and  the  rehabilitation  by  Faneuil  of. 

certain  land  and  buildings  to  be  known  collectively  and 

referred  to  herein  as  "Faneuil  Kail  Marketplace";  and 

"WHEREAS,  any  term  which  is  defined  in  the  Agreement, 

or  in  the  Lease  referred  to  in  the  Agreement,  and  is  used 

*     -  • 

herein  is  intended  to  have  the  meaning  attributed  to  in  the 

Agreement  or  Lease  as  the  case  may  be.     «         -...:. 

WHEREAS,  Section  3.11  of  the  Agreement  requires  the 

Authority  to  use  all  reasonable  efforts,  to  cause  a  private 

developer  to  construct  a  parking  garage  (the  "Parking  Garage") 

on  Parcel  E-8  in  accordance  with  Section  10.09  of  the  Lease 

and,  failing  such  construction,  to  cause  the  Parking  Garage  to 

be  constructed  by  the  City,  subject  to  the  provision  of  funds 

therefor  (which  funds  the  Authority  shall  use  its  best  efforts 

to  cause  the  City  to  make  available) ;  and 
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••• 

WHEREAS,  Section  10.09  of  the  Lease  requires  the 
Authority/  as  Lessor,  to  use  its  best  efforts  to  cause  the 
Parking  Garage  to  be  constructed  prior  to  the  completion  of 
the  Rehabilitation  and  to  be  operated  thereafter,  in  accordance  • 
with. said  Section  10.09,  for  a  period  of  twenty  (20)  years; — „ 

•  •  • 

and  '  • 

"WHEREAS,  Section  6.01  (j)  of  the  Agreement -provides 
that  it  is  a  condition  precedent  to  Faneuil's  obligation  to 

execute  the  Lease  that  the  Authority  shall  have  submitted  a 

j 
commitment  to  Faneuil  (or  shall  have  otherwise  undertaken  a 

j 
firm  obligation  in  a  form  reasonably  satisfactory  to  Faneuil) 

demonstrating  that  the  Parking  Garage  will  be  constructed  and 

operated  pursuant  to  Section  10.09  of  the  Lease;  and 

■  -   WHEREAS,  the  Authority  has  been  unable  to  arrange 

for  the  construction  of  the  Parking  Garage  by  a  private 

•  •    • 

developer  and  has  requested  the  City,  acting  through  its  Real 

Property  ""Board,  to  construct  and  operate  the  Garage;  and 

'     WHEREAS,  under  date  of  August  21,  1974  the  said 

Real  Property  Board  voted  and  resolved  to  design  and  construct 

the  Parking  Garage  and,  under  date  of  September  17,  1974, 

requested  the  Mayor  of  the. City  to  introduce  an  order  to  the 

City  Council  of  the  City  requesting  authorization  of  a 

$4,000,000  bond  appropriation  under  Chapter  474  of  the 

Massachusetts  Acts  and  Resolves  of  1946  .for  construction  of 

the  Parking  Garage;  and  '  ■ 

.  ....<•■  ■  ..--»- .   ,  • 

WHEREAS,  said  order  (the  "Order")  has  been  introduced 
by  the  Mayor  of  the  City,  but  as  of  the  date  hereof  has  not  been 
acted  upon  by'  the  City  Council  of  the  City;  and 
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WHEREAS,  in  order  to  enable  the  Authority  to  partially 
satisfy  the  condition  expressed  in  Section  6.01(j)  of  the 
Agreement  and  in  order  to  induce  Faneuil  to  execute  the  Lease, 
the  City  desires  to  assure  Faneuil  by  way  of  this  Agreement  that 
the  Parking  Garage  will  be  constructed  and  operated  pursuant  to 
Section  10.09  of  the  Lease. 

NOW,  THEREFORE,  in  consideration  of  the  foregoing 
and  of  the  sum  of  One  ($1.00)  Dollar  to  each  in  hand  paid,  receipt 
whereof  being  hereby  mutually  acknowledged,  the  parties  hereto 
covenant  and  agree  as  follows: 

1.   The  City  covenants  and  agrees  with  Faneuil  as 
follows: 

(a)   Subject  to  the.  issuance  of  all  necessary 

approvals  and  permits  by  the  Environmental 
Protection  Agency  and  the  appropriation 
of  funds  therefor  by  the  City  Council 
of  the  City  (whether  by  passage  of  the 
Order  or  otherwise)  and  the  provisions 
of  Chapter  474  of  the  Acts  of  1946,  as 
amended,  including,  without  limiting  the 
generality  of  the  foregoing,  the  authority 
of  the  Real  Property  Board  to  select  the 
Architect  and  to  execute  a  Construction 
Contract  in  accordance  with  Massachusetts 
law,  the  City,  promptly  upon  the  execution 
of  this  Agreement,  will,  at  its  sole  discretion 
and  expense  (i)  cause  a  Parking  Garage  meeting 
the  requirements  of  Section  10.09  of  the 
Lease  to  be  designed,  and  (ii)  commence 
construction  of  the  same  not  later  than 
the  earlier  to  occur  of  the  following,  a) 
December  31,  1975,  or  b)  the  date  which  is 
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six  (6)  months  from  the  date  of  the 
appropriation  of  funds  for  the  construction 
of  the  Parking  Garage  by  the  City  Council, 
and  (iii)  prosecute  such  construction 
diligently  and  without  interruption  or 
delay  (except  as  shall  result  from  matters 
beyond  the  reasonable  control  of  the  City) 
until  completion,  and  commence  operation 
of  the  same  promptly  upon  completion. 
(b)   Upon  completion  of  construction  of  the  Parking 
Garage  the  City  shall,  at  no  cost  or  expense 
to  Faneuil,  cause  the  same  to  be  operated 
continuously  for  a  period  of  not  less  than 
twenty  (20)  years  from  the  date  of  issuance 
of  the  Certificate  of  Final  Completion  for 
the  'Quincy  Market  Phase  and  all  Phases  for 
which  Faneuil  is  obligated  to  complete  pursuant 
to  the  Lease.   The  City  further  agrees  that, 
at  no  cost  or  expense  to  Faneuil,  the  Parking 
Garage  shall  at  all  times  during  such  period: 
(i)  be  operated  efficiently  as  a  parking 
garage  containing  facilities  for  the  parking 
of  not  less  than  four  hundred  (400)  standard 
size  automobiles,  (ii)  be  available  for  use 
continuously  by  the  general  public  seven  (7) 
days  a  week  and  at  rates  designed  to  encourage 
frequent  turnover  rather  than  long  term 
parking,  which  rates  shall  be  determined  by 
the  Real  Property  Board  after  Faneuil  has 
been  given  a  reasonable  opportunity  to  appear 
before  said  Board  prior  to  the  advertisement 
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of  bids  for  a  lease  of  the  garage  operations, 
(iii)  not  be  operated  in  any  manner  which 
would  tend  to  discourage  use  thereof  by  customers, 
patrons  and  invitees  of  the  retail  tenants  of 
Faneuil  Hall  Marketplace,  and  (iv)  be 
maintained  in  good  condition  and  repair  and 
any  loss  or  damage  thereof  resulting  from  fire, 
casualty  or  any  other  cause  shall  be  promptly 
repaired  or  restored  with  the  least  possible 
interruption  in  the  operation  thereof  which 
is  reasonable  under  the  circumstances. 
(c)   In  the  event  that  the  City  shall  fail  or  refuse 
to  observe  or  perform  any  of  its  covenants  or 
agreements  herein,  within  ten  (10)  days  after 
Faneuil  shall  have  given  to  the  City  written 
notice. specifying  such  default  (or,  in  the 
case  of  any  default  which  cannot  be  cured 
within  such  ten  (10)  day  period,  if  the  City 
shall  fail  to  proceed  promptly  to  cure  the 
same  and  thereafter  prosecute  the  curing  of 
the  same  with  diligence  until  such  cure  is 
■'  completed)  ,  then  Faneuil  shall  have  the  right 
to  maintain  any  and  all  actions  at  law  or 
suits  under  equitable  principles  or  other 
proper  proceedings  to  enforce  curing  or 
remedying  of  such  default,  including  (without 
limitation)  actions  or  suits  under  a  mandamus 

i 

theory,  injunction  or  other  similar  relief 
available  under  Massachusetts  law  against  the 
City  or  the  Real  Property  Board  or  their 
successors  (including  any  or  all  members  of 
any  governing  body  of  the  same  and  its  officers, 
agents  or  representatives) . 
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(d)   Until  such  time  as  construction  of  the  Parking 
Garage  has  commenced  in  good  faith,  the  City 
shall  cause. the  existing  surface  parking 
facility  on  Parcel  E-8  to  be  operated 
continuously  and  without  interruption  in 
substantially  the  same  manner  as  the  same  is 
currently  operated;  provided,  however,  that, 
without  limiting  any  of  Faneuil's  rights 
under  Section  1(c)  hereof,  in  the  event  that 
construction  of  the  Parking  Garage  has  not 
commenced  in  good  faith  for  any  reason 
whatsoever  by  the  date  upon  which  Faneuil 
shall  become  entitled  to  obtain  a  Certificate 
of  Final  Completion  with  respect  to  the  Quincy 
Market  Phase,  then  the  City,  at  its  own 
expense,'  shall  upon  written  demand  of  Faneuil, 
pave  and  stripe  Parcel  E-8  in  accordance  with 
the  Plan  attached  hereto  marked  Exhibit  A, 
and,  at  all  times  until  such  construction  shall 

commence,  shall  cause  the  same  to:  (i)  be 
operated  efficiently  as  a  parking  lot  or 
facility  for  the  parking  of  not  less  than 
one  hundred  eighty-seven  (187)  standard  size 


< 


automobiles,  (ii)  be  available  for  use 

continuously  by  the  general  public  seven  (7) 
days  a  week  and  at  rates  designed  to  encourage 
frequent  turnover  rather  than  long  term  parking, 
which  rates  shall  be  determined  by  the  Real 
Property , Board  after  Faneuil  has  been  given 
a  reasonable  opportunity  to  appear  before 
said  Hoard  prior  to  the  advertisement  of  bids 
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for  a  lease  of  the  garage  operations,  (iii) 
not  be  operated  in  any  manner  which  would 
♦tend  to  discourage  use  thereof  by  customers, 
patrons  and  invitees  of  the  retail  tenants 
of  Faneuil  Hall  Marketplace,  and  (iv)  be 
maintained  in  good  condition  and  repair  and 
any  loss  or  damage  thereof  resulting  from  fire, 
casualty  or  any  other  cause  shall  be  promptly 
repaired  or  restored  with  the  least  possible 
interruption  in  the  operation  thereof  which 
is  reasonable  under  the • circumstances. 

(e)   The  City  represents  and  warrants  that  it  is 
the  sole  owner  of  an  estate  in  fee  simple  in 
Parcel  E-8  and  covenants  arid  agrees  with  Faneuil 
that  until  all  of  its  obligations  hereunder 
have  been  fully  discharged  it  will  not  sell, 
lease,  mortgage,  convey,  or  otherwise  transfer 
any  interest  in  said  Parcel  E-8  unless  such 
sale,  lease,  mortgage,  conveyance  or'  other 

transfer  is  made  expressly  subject  to  the 
provisions  of  this  Agreement  and  the  rights 
of  Faneuil  hereunder.   No  such  sale,  lease, 
mortgage,  conveyance  or  other  transfer  shall 
operate  to  relieve  the  City  of  any  of  its 
obligations  hereunder. 
2.   Notwithstanding  anything  herein  contained,  this 
Agreement  and  the  rights  and  obligations  of  the  parties  hereunder 
shall  terminate  unless  the  Lease  is  executed  and  delivered  by 


the  Authority  and  Faneuil  on  or  before  September  1,  197  5,  (or 
such  later  date  for  the  execution  and/or  delivery  of  same  as 
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Faneuil  and  the  Authority  shall  agree  upon)  and  in  any  event  shall 
terminate  upon  the  expiration  or  termination  of  the  Lease,  unless 
a  new  Lease  is  executed  pursuant  to  Section  15.07  of  the  Lease, 
in  which  event  .this  Agreement  and  such  rights  and  obligations  shall 
terminate  upon  the  expiration  or  termination  of  any  'such  successor 

Lease. 

3.   Faneuil  may  sell,  assign,  mortgage  or  otherwise 

transfer  its  interest  in  this  Agreement  or  its  rights  hereunder 

without  the  necessity  of  obtaining  the  consent  of  the  City,  but 

may  only  sell,  assign,  mortgage  or  transfer  the  same  to  such 

! 
person  or  entity  to  whom  its  interest  in  the  Lease  shall  have  been 

sold,  assigned,  mortgaged  or  otherwise  transferred  pursuant  to 

the  provisions  of  the  Lease. 

4.  Any  notice,  demand,  request,  consent  or  approval 
required  or  permitted  to  be  given  hereunder  shall  be  in  writing 
and  shall  be  deemed  to  have  been  properly  given  if  sent  by 
registered  or  certified  United  States  mail,  postage  prepaid,  return 
receipt  requested,  addressed,  if  intended  for  the  City,  to  it 

c/o  Commissioner  of  Real  Property,  City  Hall,  Boston,  Massachusetts 
02201,  and  if  intended  for  the  Authority,  to  it  at  City  Hall, 
Boston,  Massachusetts  02201,  and  if  intended  for  Faneuil,  to  it 
c/o  The  Rouse  Company,  The  Rouse  Company  Building,  Columbia, 
Maryland  21044,  Attention  of  the  Secretary.   Any  party  shall  at 

any  time  and  from  time  to  time  have  the  right  to  specify  some 
other  address  for  it  for  the  purposes  of  this  paragraph  by  giving 
notice  in  the  manner  prescribed  herein  to  the  other  parties. 

5.  The  Authority  joins  in  the  execution  of  this 
Agreement  for  the  sole  and  limited  purpose  of  covenanting  and 
agreeing  with  Faneuil  that  (i)  any  default  by  the  City  hereunder 
(except  with  rebpect  to  Clause  (a)  of  Section  1)  shall  be  deemed 
to  be  a  default  of  the  Lessor  under  the  Lease  and  shall  entitle 
Faneuil  to  exercise  any  and  all  of  its  remedies  as  Lessee 
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thereunder,  and  (ii)  that  it  will  cooperate  with  the  City  in 
every  reasonable  way  and  will  do  all  things  and  perform  all 
acts  which  are  reasonably  required  on  its  part  to  be  done  or 
performed  in  order  to  permit  the  Gity  to  carry  out  its  obligations 
hereunder,  including  (without  limitation)  designating  the  City 
as  developer  of  Parcel  E-8  for  the  purposes  of  the  Downtown- 
Waterfront-Faneuil  Hall  Urban  Renewal  Plan,  as  amended. 

6.   This  Agreement  shall  be  binding  upon  the  City 
and  the  Authority  and  their  respective  successors  and  assigns 
and  shall  inure  to  the  benefit  of  Faneuil,  its  successors  and 
such  of  its  assigns  as  to  whom  its  interest  herein  may  be 
assigned  pursuant  to  the  provisions  hereof. 
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IN  WITNESS  WHEREOF ,  the  parties  have  caused  these 
presents  to  be  executed  under  their  respective  seals  in  form 
and  manner  proper  and  sufficient  in  law  all  as  of  the  day  and 
year  first  above  written. 


ATTEST: 


CITY  OF  BOSTON 


3/  SfetAutfUi 

(Seal) 


By 


a  i^L^fc 


ATTEST : 


/ 
BOSTON  REDEVELOPMENT  AUTHORITY 


M-; 


/'>£'■ ''Aa. 


(Seal) 


\SJJ 


By; 


<(ktl 


Robert  T.  Kenney,  Director--." 


ATTEST : 


\ 


v 


m\ 


U^ 


1 


Assistant  Secretary 


(Seal) 


FANEUIL_H.ALL  MARKETPLACE,  INC. 


Vice  President 
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